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DECISION BELOW AND ISSUES PRESENTED

Petitioner Charles Fletcher asks the Court to review the Court of
Appeals’ published opinion entered on March 16, 2017.! This case

presents two issues:

1. Does the statutory promise of appointed counsel for insanity
acquittees “at any and all stages of the proceedings” require
appointment of counsel for an indigent patient seeking
conditional release?

2. May an insanity acquittee petition the Superior Court directly
for an order of conditional release, or must the patient instead
apply first to the Secretary of the Department of Social and
Health Services?

STATEMENT OF THE CASE
Charles Fletcher is a patient at Eastern State Hospital. CP 1-3. He

was committed to the hospital in 2013, pursuant to a judgment and order
of acquittal of felony charges by reason of insanity. CP 2.

Mr. Fletcher, who qualifies for appointment of counsel, is currently
unrepresented at the trial level. CP 10-14, 24-25. In 2015, he wrote a
letter to the judge who signed his commitment order, “respectfully asking

the Court for a conditional release” and for the appointment of counsel.

! A copy of the opinion is attached. See Appendix. The majority and dissent are paginated
separately; references to the dissent will note that the dissent is being cited.



CP 10. He enclosed a motion (for conditional release and appointment of
public defender) and a certificate of indigency. CP 11-13. .

The court did not appoint counsel and did not act on the request for
conditional release. CP 6. Instead, the court directed Mr. Fletcher to apply
to the DSHS secretary for conditional release under RCW 10.77.150.2 CP
6. The judge informed Mr. Fletcher that he would not consider setting a
hearing or appointing counsel until Mr. Fletcher had made such an
application. CP 6. The court made no mention of RCW 10.77.200(5),
which authorizes a patient to seek conditional release directly from the
superior court. CP 6.

Mr. Fletcher sought review. In a split decision, the Court of
Appeals affirmed the trial court’s denial of Mr. Fletcher’s request for
counsel. Appendix, 1, 8; Appendix, 1, 14 (Fearing, J., dissenting). The
majority opined that Mr. Fletcher was not entitled to counsel because he
was “not complying with [the] process™ outlined in RCW 10.77.150.
Appendix, 6.

According to the majority, Mr. Fletcher’s request to the court for a
hearing on conditional release was “not a proceeding” under Chapter

10.77 RCW. Appendix, 6. Instead, the majority characterized Mr.

2 The court also enclosed a copy of RCW 10.77.150. CP 7.



Fletcher as “making his own proceeding by asking for the trial court to
conduct a hearing outside of the statutory framework.” Appendix, 6. This,
the majority said, “interrupted the statutory process.” Appendix, 6-7.

Mr. Fletcher seeks review of the court’s published opinion.

ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

I. THE SUPREME COURT SHOULD ACCEPT REVIEW AND HOLD THAT
THE PROMISE OF APPOINTED COUNSEL “AT ANY AND ALL STAGES
OF THE PROCEEDINGS” REQUIRES APPOINTMENT OF COUNSEL
FOR INDIGENT INSANITY ACQUITTEES SEEKING CONDITIONAL
RELEASE.

An indigent patient detained pursuant to RCW 10.77 is entitled to
the assistance of appointed counsel at “any and all stages of the
proceedings.” RCW 10.77.020(1). This provision controls Mr. Fletcher’s
request for an attorney.

In interpreting a statute, the court’s duty is to “discern and
implement the legislature’s intent.” State v. Williams, 171 Wn.2d 474,
477,251 P.3d 877 (2011). The court’s inquiry “always begins with the
plain language of the statute.” State v. Christensen, 153 Wn.2d 186, 194,
102 P.3d 789 (2004). The plain language of RCW 10.77.020(1) requires
appointment of counsel for indigent patients in Mr. Fletcher’s position.

Where the language of a statute is clear, legislative intent is

derived from the language of the statute alone. State v. Engel, 166 Wn.2d



572,578,210 P.3d 1007 (2009); see also State v. Punsalan, 156 Wn.2d
875, 879, 133 P.3d 934 (2006) (“Plain language does not require
construction.”). A court “will not engage in judicial interpretation of an
unambiguous statute.” State v. Davis, 160 Wn. App. 471,477,248 P.3d
121 (2011). Nor may a reviewing court “add words or clauses to an
unambiguous statute when the legislature has chosen not to include that
language.” State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792 (2003).

The language here is clear and unambiguous. The legislature has
directed courts to appoint counsel “at any and all stages of the proceedings
pursuant to [Chapter 10.77 RCW].” RCW 10.77.020(1). This provision
requires appointment of counsel in Mr. Fletcher’s case.

Absent evidence of a contrary intent, words in a statute must be
given their plain and ordinary meaning. State v. Lilyblad, 163 Wn.2d 1, 6,
177 P.3d 686 (2008). The meaning of an undefined word or phrase may
be derived from a dictionary. Lindeman v. Kelso Sch. Dist. No. 458, 162
Wn.2d 196, 202, 172 P.3d 329 (2007).

The word “any” includes among its meanings “every; all.”
Dictionary.com Unabridged, Random House, Inc.> The word “all” means,

inter alia, “the whole number of; ...the greatest possible; ... every; ... any;

3 Available at http://www .dictionary.com/browse/any (last accessed June 30, 2016.)




any whatever.” Dictionary.com.* The word “stage” means (among other
things) “a single step... in a process; a particular phase... in a process.”
Dictionary.com.® The word “proceedings” can mean “a series of activities
or events; happenings.” Dictionary.com.®

Mr. Fletcher has a right to counsel at “any and all stages of the
proceedings.” RCW 10.77.020(1). The plain unambiguous language of
RCW 10.77.020(1) reveals the legislature’s intent to provide counsel at
~ every possible step of a case that is governed by Chapter 10.77 RCW.
This must include assistance when a patient applies to the secretary for
conditional release (under RCW 10.77.150) or when a patient makes a
request for conditional release directly to the court (under RCW
10.77.200(5)).

This is confirmed by examining the interpretation of similar
language in other contexts. The “any and all” language is broader than
provisions requiring appointment of counsel in other statutes. For
example, in civil commitment cases (under RCW 71.09) and dependency

and termination cases (under RCW 13.34), indigent parties have the right

4 Available at http://www.dictionary.com/browse/all (last accessed June 30, 2016).

5 Available at http://www .dictionary.com/browse/stage (last accessed June 30,
2016).

¢ Available at http://www.dictionary.com/browse/proceeding (last accessed June
30, 2016).




to counsel “[a]t all stages” of the proceedings. RCW 13.34.090(2); RCW
71.09.050(1). The Supreme Court has interpreted this language to require
appointment of counsel not merely in the trial court, but also fo_r all
appellate proceedings, including discretionary review of interlocutory
orders. In re Grove, 127 Wn.2d 221, 233, 897 P.2d 1252 (1995).”

By promising appointment of counsel at “any and all stages™ rather
than merely “all stages,” the legislature signaled its intent to create a broad
right to appointed counsel for those patients who have been found not
guilty by reason of insanity. RCW 10.77.020(1). It is only with the
assistance of an attorney that a patient can secure other statutory rights,
such as the presence of counsel at any evaluation and the assistance of an
independent expert. See RCW 10.77.020(2), (3).

Upon receipt of Mr. Fletcher’s “Motion...for Appointment of
Public Defender,” the trial court was obligated to appoint counsel. RCW
10.77.020(1). Instead, the court refused to even consider appointing
counsel until after Mr. Fletcher had applied to the secretary for conditional

release pursuant to RCW 10.77.150. CP 6.

7 This language also requires appointment of counsel for pre-commitment psychological
examination of persons facing civil commitment. In re Det. of Kistenmacher, 163 Wn.2d
166, 173, 178 P.3d 949 (2008).



Mr. Fletcher was entitled to the appointment of counsel at “any and
all stages of the proceedings.” RCW 10.77.020(1). The court’s refusal to
appoint an attorney violated the broad promise of appointed counsel set
forth in RCW 10.77.020(1).3

The Supreme Court should accept review, reverse the Court of
Appeals’ published opinion, and remand the case for the appointment of

counsel.

1I. THE SUPREME COURT SHOULD ACCEPT REVIEW AND HOLD THAT
INSANITY ACQUITTEES HAVE A STATUTORY RIGHT TO DIRECTLY
PETITION THE SUPERIOR COURT FOR CONDITIONAL RELEASE,
WITHOUT FIRST APPLYING TO THE SECRETARY OF THE
DEPARTMENT OF SOCIAL AND HEALTH SERVICES.

The majority below rested its decision on Mr. Fletcher’s alleged
failure to follow statutory procedures. According to the court, Mr.
Fletcher was “not complying witﬁ the process,” was “making his own
proceeding,” was asking for something “outside the statutory framework,”
and was “interrupt[ing] the statutory process” by “going outside of the

statutory proceedings.” Appendix, 6-7.

§ As noted in the Court of Appeals Commissioner’s Ruling, “Without counsel here, Mr.
Fletcher had no one to assist him to apply to the Department for conditional release, as the
superior court directed him to do.” Ruling, p. 3.

10



This is incorrect. Mr. Fletcher was following the statutory
procedure outlined in RCW 10.77.200(5). The majority made no mention
of this statute. Appendix, 1-8.°

A patient detained pursuant to RCW 10.77 has two avenues for
seeking conditional release. First, under RCW 10.77.150, the patient
“may make application to the secretary.” RCW 10.77.150(1).'° The
secretary must forward the request to the committing court along with a
recommendation and any proposed conditions.!! RCW 10.77.150(1).

Second, the patient may take advantage of the procedure
contemplated in RCW 10.77.200(5), which permits an insanity acquittee
to seek conditional or unconditional release directly from the superior
court.!? This subsection expressly contemplates a petition made without
application to the secretary, and outlines the procedure for initiating such a
proceeding:

Nothing contained in this chapter shall prohibit the patient from

petitioning the court for release or conditional release from the

institution in which he or she is committed. The petition shall be
served upon the court, the prosecuting attorney, and the secretary.

® The dissent opined that Mr. Fletcher was entitled to the appointment of counsel to assist in
preparing an application to the secretary under RCW 10.77.150. Appendix, 6 (Fearing, J.
dissenting).

10 This is a reference to the secretary of DSHS. RCW 10.77.010(21).

! In addition, the secretary may recommend conditional release even if the committed
person does not apply. RCW 10.77.150(2).

12 The other subsections of RCW 10.77.200 parallel section .150, and outline a mechanism
for applying to the secretary for unconditional release.

11



RCW 10.77.200(5).

Although hampered by the absence of counsel, Mr. Fletcher
attempted to comply with this provision by mailing his “Motion for
Conditional Release™ to the court and providing copies to the hospital and
two Spokane County deputy prosecutors. CP 10-11. Despite this, neither
the secretary nor the court took the next steps outlined in the statute. "’
RCW 10.77.200(5).

The trial court was obligated to conduct a “proceeding.” RCW
10.77.200(5)."* Instead of taking action, however, the court advised Mr.
Fletcher to apply to the department for conditional release under RCW
10.77.150.

The “plain language” of RCW 10.77.200(5) allows an insanity
acquittee to directly petition the superior court for conditional release, and
thus controls Mr. Fletcher’s case. Christensen, 153 Wn.2d at 194. The

provision establishes the legislature’s intent to create a second avenue for

13 The secretary was obligated to “develop a recommendation,” just as when a patient makes
application to the department instead of petitioning the court. RCW 10.77.200(5). The
secretary failed to do so.

14 Since Mr. Fletcher sought conditional release, the “issue to be determined on such
proceeding” (see RCW 10.77.200(5)) would properly be “whether or not [he] may be
released conditionally without substantial danger to other persons, or substantial likelihood
of committing criminal acts jeopardizing public safety or security,” as set forth in RCW
10.77.150(3Xc), rather than the standard for unconditional release.

12



bringing a conditional release request to court—one that does not depend‘
on action by the department.

The trial judge erred by refusing to appoint counsel to help Mr.
Fletcher with his conditional release petition under RCW 10.77.200(5).
The Supreme Court should accept review, reverse the Court of Appeals,
and remand the case with instructions to appoint counsel to assist Mr.

Fletcher in pursuing conditional release. RCW 10.77.020(1).

III. THE SUPREME COURT SHOULD ACCEPT REVIEW UNDER RAP
13.4(B)(4) TO RESOLVE THESE QUESTIONS OF STATUTORY
INTERPRETATION.

The Supreme Court will accept review of a case involving issues
of substantial public interest. RAP 13.4(b)(4). Mr. Fletcher’s case
presents issues of substantial public interest.

Over the past year, news articles and editorials have outlined
problems at our state’s hospitals for mentally ill offenders. See, e.g.,
Martha Bellisle, Federal judge scolds state for treatment of mentally ill,
Seattle Times, Feb. 17, 2017; Associated Press, Patient who escaped from
Western State Hospital pleads not guilty to murder, Seattle Times, Jan. 31,
2017; Martha Bellisle, Washington in trouble again for mental-health
services, judge issues fine, Seattle Times, Jul. 20, 2016; Editorial,
Lawmakers should fix mental-health system, not politicize it, Seattle

Times, Jun. 22, 2016.

13



As these materials show, there is strong public interest in our
system for dealing with mentally ill offenders. The Supreme Court should
accept review to help ensure that this vulnerable population receives the
legal representation promised by the legislature. Mr. Fletcher remains
unrepresented in the trial court, and is thus at a serious disadvantage in his
quest for conditional release.

Whether Mr. Fletcher proceeds under RCW 10.77.150(1) or RCW
10.77.200(5), appointed counsel can help him make the strongest possible
case for conditional release. On his own, he is unlikely to secure the other
rights granted by the legislature, such as the appointment of a qualified
expert to perform an independent examination. See RCW
10.77.150(3)(b); RCW 10.77.200(3).

Conditional release procedures likewise create an issue of
substantial public interest. News reports have made note of overcrowding
at the state’s mental hospitals. See, e.g., Walker Orenstein, Bill could help
shift some Western State patients to local hospitals, Seattle Times, Jan. 22,
2017. The legislature’s decision to allow patients to go directly to court
likely reflects concern about the potential for delay when applications go
through the secretary’s office before reaching court.

This case presents issues of substantial public interest that should

be decided by the Supreme Court. RAP 13.4(b)(4). The court should

14



accept review, reverse the court of appeals, and remand the case for

appointment of counsel.

CONCLUSION

For the foregoing reasons, the Supreme Court should accept review

and reverse the Court of Appeals’ published opinion. The case must be
remanded to the trial court for the appointment of counsel, with

instructions to schedule a hearing on the issue of conditional release.

Respectfully submitted March 28, 2017.

BACKLUND AND MISTRY
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Jodi R. Backlund, No. 22917
Attorney for the Appellant
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Manek R. Mistry, No. 22922
Attorney for the Appellant
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CERTIFICATE OF SERVICE

I certify that I mailed a copy of the Petition for Review,
postage pre-paid, to:

Charles Fletcher

c/o Eastern State Hospital
PO Box 800

Medical Lake, WA 99022

and I sent an electronic copy to -
SCPAappeals@spokanecounty.org and
JKaufman@spokanecounty.org

through the Court’s online filing system, with the permission of the

recipient(s).

In addition, I electronically filed the original with the Court of
Appeals.

I CERTIFY UNDER PENALTY OF PERJURY UNDER THE
LAWS OF THE STATE OF WASHINGTON THAT THE
FOREGOING IS TRUE AND CORRECT.

Signed at Olympia, Washington on March 28, 2017.

btk

Jodi R. Backlund, WSBA No. 22917
Attorney for the Appellant
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The Court of Appeals

Renee S. Townsley 500 N Cedar ST
Clerk/Administrator of the Spokane, WA 992011905
(509) 456-3082 State of Washington Fax (509) 4564268
TDD #1-800-833-6388 Division 111 htip:/fwww.courts.wa.gov/courts

March 16, 2017

Jodi R. Backlund E-mail:

Backlund & Mistry James Henry Kaufman

PO Box 6490 Attorney at Law

Olympia, WA 98507-6490 1100 W Malion Ave

backlundmistry@gmail.com Spokane, WA 99260-2043
CASE # 338100

State of Washington v. Charles David Fletcher
SPOKANE COUNTY SUPERIOR COURT No. 111026257

Dear Counsel
Enclosed please find a copy of the opinion filed by the Court today.

A party need not file a motion for reconsideration as a prerequisite to discretionary
review by the Supreme Court. RAP 13.3(b); 13.4(a). [f a motion for reconsideration is filed, it
should state with particularity the points of law or fact which the moving party contends the court
has overlooked or misapprehended, together with a brief argument on the points raised. RAP
12.4(c). Motions for reconsideration which merely reargue the case should not be filed.

Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of
the opinion. Please file an original and two copies of the motion (unless filed electronically). If
no motion for reconsideration is filed, any petition for review to the Supreme Court must be filed
in this court within thirty (30) days after the filing of this opinion (may be filed by electronic
facsimile transmission). The motion for reconsideration and petition for review must be
received (not mailed) on or before the dates they are due. RAP 18.5(c).

Sincerely,
Reznéé S. %’ov«kﬁzywm’&?j
Clerk/Administrator

RST:ko

Attach.

c. E-mail Hon. Annette Plese (Judge Cozza’s case)
¢. Charles David Fletcher

Eastern State Hospital

PO Box 800

Medical Lake, WA 99022-0800
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MARCH 16, 2017
In the Office of the Clerk of Court
WA State Court of Appeals, Division 111

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
STATE OF WASHINGTON, )
) No. 33810-0-1II
Respondent, )
)
V. )
)
CHARLES DAVID FLETCHER, ) PUBLISHED OPINION
)
Appellant. )

KORSMO, J. — This court granted discretionary review of Charles Fletcher’s

request for appointment of counsel at public expense to pursue a motion for conditional

~ release. Because Mr. Fletcher was not acting within the statutory process for obtaining a

hearing, he has not shown a basis for appointing counsel. We affirm the trial court’s
decision declining to consider the request.
FACTS
On March 27, 2013, the trial court accepted Mr. Fletcher’s plea of not guilty by
reason of insanity to three counts of second degree assault, one count of attempting to
elude a pursuing police vehicle, and one count of failure to remain at the scene of an
injury accident. The judgment and order of acquittal committed him to the care of

Eastern State Hospital and awarded him credit for 585 days spent in custody since the



No. 33810-0-II1
State v. Fletcher
August 19, 2011 incident against the ten year maximum commitment period for the
assault charges.'

A periodic review, mandated by RCW 10.77.140, had been prepared on April 28,
2015.2 However, on September 1, 2015, Mr. Fletcher, proceeding pro se, filed with the
trial court a motion for conditional release® and for appointment of a public defender at
that hearing. The Spokane County Superior Court, the Honorable Salvatore (Sam)
Cozza® responded to Mr, Fletcher’s request by letter, indicating that Mr. Fletcher should
first direct his request to the Secretary of the Department of Social and Health Services
(DSHS) pursuant to statute. Judge Cozza included a copy of the relevant statute for Mr.
Fletcher’s convenience.

Considering Judge Cozza’s letter a rejection of his two motions, Mr. Fletcher, still
pro se, filed a notice of appeal to this court. He also personally prepared and obtained an
order of indigency that appointed counsel for his appeal. Upon receipt of the notice of

appeal, the matter was referred to our commissioner to determine whether the matter was

I Second degree assault is a class B felony subject to a ten year maximum
sentence. RCW 9A.20.021(b); RCW 9A.36.021(2)(a).

2 See Appendix 2 to State’s Memorandum Objecting to Acceptance of Review.

3 Our record does not reflect whether any prior application for conditional release
had been made.

4 We extend our condolences to the family of Judge Cozza, who unexpectedly
passed away January 14, 2017, at the untimely age of 61.

2
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State v. Fletcher

appealable of right or whether discretionary review should be granted. The parties filed
memoranda on both topics.

Also treating Judge Cozza’s letter as a denial of both motions, our commissioner
agreed that the decision was not appealable under RAP 2.2. The commissioner denied
discretionary review of the conditional release hearing decision in accordance with State
v. Howland, 186 Wn. App. 196, 321 P.3d 303 (2014). However, the commissioner
concluded that this court should review whether Mr. Fletcher had a statutory right to
counsel to assist in preparation of a request for conditional release. The parties briefed
that issue and a panel of this court considered the matter without argument.

ANALYSIS
* The sole issue presented is whether the statutory right to counsel provided to those
found not guilty by reason of insanity applies in these circumstances. The answer to that
question requires discussion of several sections of chapter 10.77 RCW. Mr. Fletcher
contends that the broad right to counsel found in the statute resolves the argument in his
favor, while the State contends there was no pending “proceedings” to which the right
attached.

Chapter 10.77 RCW governs all matters relating to those believed to be criminally

insane, beginning with thc; standards for establishing insanity, and including mental

evaluations and competency restoration proceedings, trial processes, posttrial treatment,
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and conditional and final release. Numerous provisions of the chapter are relevant to this
action.
Critical to Mr. Fletcher’s argument is RCW 10.77.020, the “Rights of persons

under this chapter,” which states in part (and with emphasis added):

(1) At any and all stages of the proceedings pursuant to this chapter,
any person subject to the provisions of this chapter shall be entitled to the

assistance of counsel, and if the person is indigent the court shall appoint
counsel to assist him or her.

(2) Whenever any person is subjected to an examination pursuant to
any provision of this chapter, he or she may retain an expert or professional
person to perform an examination in his or her behalf. In the case of a
person who is indigent, the court shall upon his or her request assist the
person in obtaining an expert.

(3) Any time the defendant is being examined by court appointed
experts or professional persons pursuant to the provisions of this chapter,
the defendant shall be entitled to have his or her attorney present.

RCW 10.77.140 requires that a current mental examination be performed at least every
six months. The court may appoint an expert for the commitfed person. DSHS must
provide a written notice to the trial court. /d.
RCW 10.77.150 governs conditional release.’ In pertinent part, again with
emphasis added, it provides:
(1) Persons examined pursuant to RCW 10.77.140 may make

application to the secretary for conditional release. The secretary shall, after
considering the reports of experts or professional persons conducting the

examination pursuant to RCW 10.77.140, forward to the court of the county
which ordered the person’s commitment the person’s application for

S RCW 10.77.200 provides a parallel process for final release.

4
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conditional release as well as the secretary’s recommendations concerning
the application and any proposed terms and conditions upon which the
secretary reasonably believes the person can be conditionally released.

(2) In instances in which persons examined pursuant to RCW
10.77.140 have not made application to the secretary for conditional
release, but the secretary, after considering the reports of experts or
professional persons conducting the examination pursuant to RCW
10.77.140, reasonably believes the person may be conditionally released,
the secretary may submit a recommendation for release to the court of the
county that ordered the person’s commitment.

(3)(a) The court of the county which ordered the person’s
commitment, upon receipt of an application or recommendation for
conditional release with the secretary’s recommendation for conditional
release terms and conditions, shall within thirty days schedule a hearing.
The court may schedule a hearing on applications recommended for
disapproval by the secretary.

(3)(c) The issue to be determined at such a hearing is whether or not
the person may be released conditionally without substantial danger to
other persons, or substantial likelihood of committing criminal acts
jeopardizing public safety or security.

(3)(d) The court, after the hearing, shall rule on the secretary’s
recommendations, and if it disapproves of conditional release, may do so
only on the basis of substantial evidence.

(5) Any person, whose application for conditional release has been
denied, may reapply after a period of six months from the date of denial.

Appellate review is authorized by RCW 10.77.230. “Either party may seek appellate

review of the judgment of any hearing held pursuant to the provisions of this chapter.”

RCW 10.77.230.
RCW 10.77.150(3)(a) clearly mandates a court hearing when the secretary
recommends conditional release, but leaves to the discretion of the trial judge whether to

hold a hearing when release is not recommended by the secretary. State v. Platt, 143

5




No. 33810-0-111

State v. Fletcher

Wn.2d 242, 248, 19 P.3d 412 (2001). The secretary’s recommendation also is dispositive
on the proper allocation of the burden of proof. In those instances where the secretary
recommends conditional release, the prosecutor bears the burden of establishing that
conditional release is not appropriate. /d. In contrast, when the secretary does not
recommend conditional release, the person seeking conditional release bears the burden
of proving an entitlement to the conditional release. Id. at 251.

The critical importance of the secretary’s recommendation to the statutory scheme
is dispositive of Mr. Fletcher’s argument. As noted previously, he bases his entire
contention on RCW 10.77.020 granting an attorney at “any and all stages of the
proceedings pursuant to this chapter.” RCW 10.77.020(1). However, he cannot avail
himself of the statutory process when he is not complying with that process. The request
for counsel is not itself a stage of any proceeding under chapter 10.77 RCW. Requesting
the court to conduct a conditional release hearing without prior input from DSHS is not a
proceeding under the chapter. It is the request of the secretary, whether at the behest of
the defendant or of DSHS, that triggers a conditional release hearing and establishes the
burden of proof at that hearing.

Instead of acting under the chapter, Mr. Fletcher was making his own proceeding
by asking the court to conduct a hearing outside of the statutory framework. There was
no basis for the trial court to apply the statutory right to counsel to an extra-statutory

proceeding. Indeed, by going outside the statutory proceedings, the request internipted

6
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the statutory process. At the time he wrote the court, Mr. Fletcher was but four months
removed from the prior periodic review and two months ahead of the next review. There
was no report suggesting that conditional release was appropriate. Mr. Fletcher was
without any basis for arguing for conditional release since he had no expert opinion to
support the request. Howland, 180 Wn. App. at 205 (trial court did not abuse discretion
in declining to schedule hearing where no expert or evidence supported the request).
Heré, the trial court attempted, albeit unsuccessfully, to gently nudge Mr. Fletcher
into following the proper course under the statute so that the court could consider the
merits of the request.® Once Mr. Fletcher had directed the request to the secretary, DSHS
was under a duty to report the request in conjunction with the next periodic review along
with any recommendation the department had on the subject. If DSHS supported the
request, then the prosecutor bore the burden of proving it was unjustified. If DSHS did
not support the request, then Mr. Fletcher bore that burden. If the court had followed Mr.
Fletcher’s lead and stepped outside the statute, the parties would be in a no-man’s land

where the burden of proof would be squarely up in the air. There is no statutorily

¢ Our dissenting colleague redefines the question at issue contrary to the facts of

this case. Mr. Fletcher has never suggested that he needs an attorney to ask DSHS to
hold a conditional release hearing. As noted earlier, he asked the trial court to schedule
such a hearing and to appoint counsel to assist at that hearing. If Mr. Fletcher had asked
DSHS to schedule a hearing and requested counsel to assist in that endeavor, then we
would be facing the situation described in the dissent. Instead, we simply have a request
to the court, bypassing DSHS, for a hearing not contemplated by the statute. By
definition, there is no statutory proceeding to which his request for counsel can apply.

7
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recognized process for doing what Mr. Fletcher sought to do, and accordingly, no basis
for the trial court to proceed under chapter 10.77 RCW.

The trial court correctly denied the application. There is no basis to apply to the
court without first requesting a conditional release from DSHS. As Mr. Fletcher did not
invoke the statutory process, there was no authority for appointing counsel under chapter

10.77 RCW.

Affirmed. j
4%"'} f
» Ko%), J.

I CONCUR:

Lawrence-Berrey, J.
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FEARING, C.J. (dissenting) — Charles Fletcher, confined at Eastern State Hospital
as the result of insanity at the time of a crime, appeals the superior court’s refusal to
appoint him counsel to assist him in obtaining conditional release from confinement and
the superior court’s refusal to grant him a hearing on his request for release. This court
granted discretionary reviéw on the question of whether a superior court should appoint
counsel for one committed to an institution by reason of pleading not guilty to a crime by
reason of insanity, when the confinee seeks to apply to the secretary of the Department of
Social and Health Services (DSHS) for conditional release.

The majority ignores the question presented to the court for review and thereby
skirts the merits of Charles Fletcher’s contention. Since the State did not ask to modify
our court commissioner’s ruling on discretionary review, I would address the question
presented to this panel and hold that the superior court should appoint legal counsel to
Fletcher for purposes of applying for release to a less restrictive alternative. I conclude
that a person earlier adjudged mentally insane is entitled to appointment of counsel to
assist in applying for conditional release from confinement, since the application
constitutes a necessary and integral stage of the commitment proceeding and becomes a
pleading in the proceeding for purposes of a hearing for conditional release. Therefore, I

dissent.
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On August 19, 2011, Charles Fletcher committed three crimes: assault in the
second degree, attempt to elude a police vehicle, and failure to remain at the scene of an
accident with an injured person. A sanity commission determined Flefcher to be insane
at the time of the crimes. On March 28, 2013, the trial court accepted Fletcher’s plea of
not guilty by reason of insanity and entered a judgment and order of acquittal by reason
of insanity. Nonetheless, the trial court found Fletcher a substantial danger to others and
likely to commit further criminal acts. The trial court ordered Fletcher into the custody of
the secretary of DSHS and confined to Eastern State Hospital for medical and psychiatric
treatment until the availability of an appropriate lesser restrictive alternative.

In September 2015, Charles Fletcher sent a letter to the Spokane County Superior
Court, by which letter he sought conditional release from Eastern State Hospital and
appointment of counsel, without cost to him, to represent him at any hearing addressing
conditional release. The letter declared:

I am respectfully asking the Court for a conditional release in my ,{
case. Therefore, I am enclosing a motion to be filed with the Court !
requesting a hearing. ‘

In addition, I am asking the Court to appoint a public defender to
represent me at my hearing. A public defender was previously appointed to
represent me in 2011. I-am enclosing a Certificate of Indigency with my
motion.

Clerk’s Papers (CP) at 10. Fletcher enclosed, in his letter, a motion for conditional

release and for appointment of a public defender, which motion stated:
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Comes now the Defendant, CHARLES DAVID FLETCHER, and
respectfully moves the Court for a hearing in Superior Court regarding a
Conditional Release. This request is based upon the records and files
herein as well as a letter from the undersigned.

Finally, I am respectfully requesting that a public defender be
appointed by the Court to represent me in this matter. I cannot afford a
private attorney as I am currently detained at Eastern State Hospital and
have no income.

CPatll.

In response to Charles Fletcher’s letter, the superior court sent a letter to Fletcher
and attached a copy of RCW 10.77.150. The letter declared:

I have received your letter [of] September 4, 2015 in which you

request a hearing to consider Conditional Release. I have attached a copy

of the statute which indicates that the first step in this process is for the

patient to apply to the Secretary of DSHS (I presume this can be done at

Eastern State Hospital) for a Conditional Release.

Once that has happened, the court can consider whether a hearing is
necessary and can consider appointment of a Public Defender.
CP at 6.

Charles Fletcher filed a notice of appeal. In the notice, he sought review of the
superior court’s denial of his petition for conditional release and review of the superior
court’s denial of his request for appointment of counsel. Our court commissioner
determined that Fletcher could not appeal as a matter of right either the denial of his
petition for conditional release or the superior court’s failure to address his request for

counsel. Nevertheless, our court commissioner granted discretionary review of the

superior court’s denial of counsel. The commissioner wrote:
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Specifically, in Mr. Fletcher’s motion to the superior court, he asked,
not only for a hearing, but also for a public defender, appointed by the
court, to represent him. He asserted that because he was currently detained
at Eastern State Hospital, he had no income. The court did not rule on his
request for counsel. But under RCW 10.77.020(1), a person subject to the
provisions of RCW 10.77 is entitled to the assistance of counsel. Without
counsel here, Mr. Fletcher had no one to assist him to apply to the
Department for conditional release, as the superior court directed him to do.
Therefore, discretionary review of this matter is granted pursuant to RAP
2.3(b)(3).

Commissioner’ ruling, State v. Fletcher, No. 33810-0-11I at 2-3 (Wash. Ct. App.
Mar. 15, 2016) (footnote omitted). The court commissioner’s ruling necessarily
implied that a panel of this court would address the issue of whether the superior
court should have appointed legal counsel to assist Charles Fletcher in applying to
the department for a conditional release. Neither party sought modification of the
commissioner’s ruling.

Charles Fletcher assigns error to two trial court rulings: (1) the refusal to appoint
counsel, and (2) the refusal of a hearing on his motion for conditional release. An
evaluation of the first assignment of error begs a review of the criminally insane
procedure statutes found in chapter 10.77 RCW.

Upon the superior court’s commitment of one adjudged mentally insane to the
secretary of DSHS, the confinee may not be released except by court order after a

hearing. RCW 10.77.120(1). RCW 10.77.120 assumes continued hearings concerning

the confinement and treatment of the committed individual. Under RCW 10.77.140, the
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secretary shall direct qualified professionals to examine the committed person every six
months for purposes of assessing possible release. The secretary, in turn, must forward
the professional report to the court of commitment. RCW 10.77.140.

The confined person may seek conditibnal release from the secretary. RCW
10.77.150 prescribes:

(1) Persons examined pursuant to RCW 10.77.140 may make
application to the secretary for conditional release. The secretary shall,
after considering the reports of experts or professional persons conducting
the examination pursuant to RCW 10.77.140, forward to the court of the
county which ordered the person’s commitment the person’s application for
conditional release as well as the secretary’s recommendations concerning
the application and any proposed terms and conditions upon which the
secretary reasonably believes the person can be conditionally released. . . .

(3)(a) The court of the county which ordered the person’s
commitment, upon receipt of an application or recommendation for
conditional release with the secretary’s recommendation for conditional
release terms and conditions, shall within thirty days schedule a hearing.
The court may schedule a hearing on applications recommended for
disapproval by the secretary.

(c) The issue to be determined at such a hearing is whether or not the
person may be released conditionally without substantial danger to other
persons, or substantial likelihood of committing criminal acts jeopardizing
public safety or security.
Note that, under RCW 10.77.150(1), the secretary eventually forwards the application for
release to the committing court.

RCW 10.77.020 governs this court’s review. The statute declares in relevant part:

(1) At any and all stages of the proceedings pursuant to this chapter,
any person subject to the provisions of this chapter shall be entitled to the

5
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assistance of counsel, and if the person is indigent the court shall appoint

counsel to assist him or her. . . . '

(3) Any time the defendant is being examined by court appointed
experts or professional persons pursuant to the provisions of this chapter,
the defendant shall be entitled to have his or her attorney present.

(Emphasis added.)

Charles Fletcher has yet to apply to the secretary of DSHS for conditional release.
Under RCW 10.77.150, the application is a condition precedent to the filing of a motion
for conditional release. Despite failing to send an application to the secretary, Fletcher
seeks appointment of counsel. Fletcher did not explicitly ask the trial court for
appointment of counsel for purposes of preparing an application. Nevertheless, since the
application is the next step Fletcher must follow, we should consider his request to
include a request for counsel’s assistance in preparing the application.

Our court commissioner accepted review for purposes of determining the right to
counsel in completing the application. Therefore, this appeal raises the question of
whether the preparation and sending of an application to the secretary of DSHS
constitutes a “stage of the proceedings” under RCW 10.77.020(1), such that the trial court
should appoint counsel before the confined individual sends the application and so that
counsel could aid in preparing the application. Fletcher does not present the tautological
argument that the filing of the motion for appointment of counsel is a stage in the

proceedings that, by itself, warrants appointment of counsel.
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The majority correctly notes that Charles Fletcher never prepared an application
for conditional release for delivery to the DSHS secretary. The majority then mistakenly
reviews the case under the assumption that Fletcher will not prepare an application. In
essence, the majority refuses to review whether the superior court should appoint legal
counsel to assist Fletcher in applying for conditional release because Fletcher has not
applied for conditional release. Such reasoning belongs in war novels, not in legal
opinions.

The majority claims this dissent redefines the issue presented by the facts, but the
dissent instead answers the question framed by the court commissioner when granting
review. Our court commissioner recognized the circular reasoning the majority now
employs and granted discretionary review on the question of whether the superior court
should appoint counsel to assist Charles Fletcher in his conditional release application.
RAP 17.7 reads, concerning commissioner rulings:

An aggrieved person may object to a ruling of a commissioner or

clerk, including transfer of the case to the Court of Appeals under rule

17.2(c), only by a motion to modify the ruling directed to the judges of the

court served by the commissioner or clerk. The motion to modify the

ruling must be served on all persons entitled to notice of the original motion

and filed in the appellate court not later than 30 days after the ruling is

filed.

RAP 17.7 suggests that a commissioner’s ruling, including a ruling granting discretionary

review, is final unless challenged within thirty days. Neither the State or Charles Fletcher

challenged our commissioner’s grant of discretionary review. Therefore, we should
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address the question on which our commissioner granted review. The majority writes its
opinion as if it addresses the question on review, but it refuses to assume, as the grant of
review assumes, that Fletcher is in the process of completing an application and thus
following the statutory procedure.

The majority’s insistence on Fletcher applying for release before the superior court
may address his request for counsel actually disassembles the majority’s conclusion. The
majority’s ruling emphasizes the critical nature of the application as part of the process of
arelease from confinement. By this emphasis, the majority illustrates the importance of
appointing counsel for assistance in completing the application. The majority also shows
that the application is a stage in the proceedings.

This court knows little about the process of applying to the secretary of DSHS for
conditional release from conﬁnémcnt after being adjudged criminally insane. WAC 388-
875-0090(1) reads: “Any person committed to the secretary as criminally insane may
make application to the secretary for conditional release.” The regulation does not
prescribe the method of applying or advise that the confinee must complete a particular
application form. Since the secretary will review any application toward the end of
determining conditional release and the secretary will eventually file the application with
the court, we assume the confinee will benefit by counsel’s assistance. The veracity and
persuasiveness of the application could impact the secretary’s decision as to whether to

recommend conditional release.
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The State argues that Charles Fletcher’s request sent to the trial court for
appointment of counsel and for conditional release is not “a proceeding” under the
meaning of RCW 10.77.020(1), but merely the filing of a pro se motion. Therefore,
according to the State, the statute does not compel appointment of counsel. Presumably
the State also contends that the application to the secretary of DSHS for release isnota
“proceeding” within the meaning of RCW 10.77.020(1). The State understandably
worries about unlimited access to counsel for those adjudged criminally insane because
of the cost to the State of this unrestricted use of counsel.
The State forwards two discrete arguments arising from the language of RCW
10.77.020(1): (1) “stages” should be limited to critical stages, and (2) “proceedings”
should be limited to legal proceedings. By the former argument, the State imports the
concept of “critical stages” from constitutional protections under the criminal law. “The
Sixth Amendment right to counsel attaches at a critical stage of a criminal proceeding
which occurs after the formal initiation of criminal proceedings involving an actual
confrontation between a representative of the state and the defendant.” 12 ROYCE A.
FERGUSON, JR., WASHINGTON PRACTICE: CRIMINAL PRACTICE AND PROCEDURE § 3206,
at 800 (3d ed. 2004). The State provides no authority for employing this Sixth
Amendment standard, and, given RCW 10.77.020(1)’s language, I reject this argument.

The legislature could have, but chose not to, use the adjective “critical.” Anyway, since
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an application for conditional release is a condition precedent to release, the application
can be considered a critical stage.

RCW 10.77.020(1) also does not employ the modifier “legai” to the word
“proceeding.” The absence of the term supports my conclusion. The omission of the
word “legal” suggests the legislature desired appointment of counsel for “stages” other
than filing of court pleadings or appearances at court hearings. Nevertheless, as already
~ noted, the application eventually becomes a pleading in court. Therefore, the application
is part of the legal proceeding.

The State also asks that this court determine that filing a motion in order to begin a
proceeding is not a stage in a “legal proceeding.” The State continually relies on the pro
se nature of Charles Fletcher’s motion to argue that Fletcher had no right to appointed
counsel. I disagree. Denial of counsel on the basis that the request is made by someone
without counsel is nonsensical, if not Kafkaesque. The State provides no legal authority
for the argument that commencement of the legal process is not part of the legal
proceeding.

To repeat, RCW 10.77.020(1) proclaims, in part: “At any and all stages of the
proceedings pursuant to this chapter, any person subject to the provisions of this chapter
shall be entitled to the assistance of counsel. . . .” Chapter 10.77 RCW nowhere defines
the term “stages of the proceedings” or the term’s constituent words “‘stages” and

“proceedings.”

10
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In another context when construing the term “agency proceeding,” this court
discussed definitions of the word “proceeding” from Black’s Law Dictionary and a
general dictionary. Muckleshoot Indian Tribe v. Department of Ecology, 112 Wn. App.
712, 727-28, 50 P.3d 668 (2002). Webster's Third New International Dictionary defined
“proceeding” simply as “a particular way of doing or accomplishing something” and “a
particular action or course of action.” Muckleshoot Indian Tribe v. Department of
Ecology, 112 Wn. App. at 728 (quoting WEBSTER’S THIRD NEW INTERNATIONAL

DICTIONARY 1807 (1990)). Black’s Law Dictionary 1398 (10th ed. 2014) now defines
“proceeding” as:

proceeding 1. The regular and orderly progression of a lawsuit,
including all acts and events between the time of commencement and the
“entry of judgment. 2. Any procedural means for seeking redress from a
tribunal or agency. 3. An act or step that is part of a larger action. 4. The
business conducted by a court or other official body; a hearing. . . .

“‘Proceeding’ is a word much used to express the business done in
courts. A proceeding in court is an act done by the authority or direction of
the court, express or implied. It is more comprehensive than the word
‘action,’ but it may include in its general sense all the steps taken or
measures adopted in the prosecution or defense of an action, including the
pleadings and judgment. As applied to actions, the term ‘proceeding’ may
include—(1) the institution of the action; (2) the appearance of the
defendant; (3) all ancillary or provisional steps, such as arrest, attachment
of property, garnishment, injunction, writ of ne exeat; (4) the pleadings; (5)
the taking of testimony before trial; (6) all motions made in the action; (7)
the trial; (8) the judgment; (9) the execution; (10) proceedings
supplementary to execution, in code practice; (11) the taking of the appeal
or writ of error; (12) the remittitur, or sending back of the record to the
lower court from the appellate or reviewing court; (13) the enforcement of
the judgment, or a new trial, as may be directed by the court of last resort.”

11
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Edwin E. Bryant, The Law of Pleading Under the Codes of Civil Procedure

3-4 (2d ed. 1899).

In Muckleshoot Indian Tribe, this court adopted the more general definition found in the
lay dictionary in part because the legislature did not define “proceeding” in the state
Administrative Procedure Act, chapter 34.05 RCW.

I emphasize the ongoing nature of the proceedings against one adjhdged mentally
insane. The court that entertained the plea of not guilty by reason of insanity continues to
oversee the commitment to DSHS. RCW 10.77.150(1). The court of commitment
periodically receives reports from the DSHS secretary of the mental health condition of
the confinee. RCW 10.77.140. Thus, when a confinee applies for release, a
“proceeding” is already pending. Charles Fletcher’s request for counsel did not precede
or initiate a proceeding. |

I further note that the application for release to the DSHS secretary is critical to
the process of conditional release. The secretary, after directing an examination of the
confinee, forwards the application, along with the secretary’s recommendation, to the
court. RCW 10.77.150(1). Thus, the application becomes a pleading in the mental health
commifment proceeding. The conditional release requires court approval. Thus, the
application becomes a necessary and integral stage in the mental health commitment
proceeding.

Subsection (3) of RCW 10.77.020 expressly declares that the court should appoint

12
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counsel to be present when the State examines the confinee for purposes of release. One
might argue that, since the legislature expressed the desire for counsel’s assistance during
the examination, the legislature’s failure to expressly require appointment of counsel for
the preparation of the application means the legislature lacked the desire for use of
counsel in the latter setting. I disagree. The legislature likely wanted to insure, in the
context of criminal»insanity commitments, that courts would not fail to allow counsel’s
presence at examinations. The statute does not otherwise limit the stages to which the
right to counsel attaches.

In re Detention of Kistenmacher, 163 Wn.2d 166, 178 P.3d 949 (2008), supports
my conclusion. In Kistenmacher, our state high court held that an alleged sexually
violent person held a statutory right to counsel at a forensic examination under-chapter
71.09 RCW. RCW 71.09.050(1) then read:

At all stages of the proceedings under this chapter, any person
subject to this chapter shall be entitled to the assistance of counsel.

Note that the statute in ouf appeal, RCW 10.77.020(1), reads more emphatic because of
the wording: “any and all stages.” (Emphasis added.) The Kistenmacher court noted that
use of the phrase “all stages of the proceedings” seemed broader than cmployment of the
sole word “proceedings.” The court then analyzed the statutory scheme to determine
specific events in the sexually violent person commitment process, one of which was a

statutorily mandated examination. Although the examination did not encompass an event
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inside the courtroom, the examination was a stage in the proceedings. For purposes of
the present appeal, the legislature also statutorily mandated the criminally insane
confinee’s application as part of the release proceg.ding.

In response to the State’s legitimate concern about an unlimited right to counsel
during commitment, I note that the statute allows appointment only for “stages” in a
proceeding. I only conclude that the preparation of an application for conditional release
is a “stage.” On denial of an application by the court, the applicant may not reapply for
another six months. WAC 388-875-0090(4). I make no statement as to what else may
constitute a “stage in the proceedings.” I would not allow permanent appointment of
counsel for the criminally insane while in commitment.

Charles Fletcher also asks us to hold that the trial court denied him due process
when refusing to order the secretary of DSHS to develop a recommendation regarding
release and to conduct a hearing on Fletcher’s request for conditional release. Our court
commissioner ruled that Fletcher could not appeal this assigned error. Our court
commissioner granted discretionary review only with regard to the denial of appointment
of counsel. Fletcher never moved to modify the court commissioner’s ruling.

I respectfully dissent.

jpw»q LJ.

Fearing, C.J.
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